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VANDA LAMMProfessor Vanda Lamm, Cor. Member of theHungarian Academy of Sciences; Director, Institute forLegal Studies, Hungarian Academy of SciencesSOME THOUGHTS ON THE RULE OF LAW IN INTERNATIONAL LAWEver since the concept of Rule of Law made its appearance in the England of the 17th century1, it has lent itselfto several interpretations and has been given various definitions. In continental Europe the efforts to define it pro-duced Rechtsstaat in Germany and État de droit in France2. In the 19. century Albert V. Dicey, a British authorityon constitutional law described it as the absolute supremacy or predominance of regular law as opposed to arbi-trary power3. The author of the present article, would by no means attempt to present the diversity of interpreta-tions and still less to offer comments on them, but will confine itself to stating that what we have here is a funda-mentally important axiom of law, which is taken to comprise values like justice, legal certainty, equality before thelaw, freedom, division of powers, and legality as well as prohibition of arbitrary exercise of power, etc.As regards operation of the Rule of Law in international law, pre-eminent authors were sceptics, and referringto the special nature of international law maintained the view, as late as the middle of the 20th century, that in inter-national law the Rule of Law could prevail only with considerable limitations4. Other authors consider irrelevant tosubject the system of international law and diplomacy to evaluation on the basis of the criteria derived from munic-ipal law; while they admit that It would be absurd if it were not possible to evaluate the workings of the interna-tional system in terms of the Rule of Law5. According to Thomas M. Franck Like any maturing legal system,international law has entered its post-ontological era.  The questions to which the international lawyer must nowbe prepared to respond:  Is international law effective? Is it enforceable? Is it understood? And, the most impor-tant question: Is international law fair?6 Although there are authors who question the concept of the maturity ofinternational law7, one should admit that in international law there is a tendency of constitutionalisation8.This is true so much the more as the efforts at having the Rule of Law prevail can also be traced in interna-tional law. Even at the end of the 19th century the Convention for the Pacific Settlement of International Disputes,adopted at the first Hague Peace Conference in 1899, expressed in its Preamble that the Contracting Parties"Desirous of extending the empire of law (my italics  V.L.), and of strengthening the appreciation of internationaljustice; ". Also, a similar idea is embodied in the UN Charter, where the peoples of the United Nations spelling outtheir determination "to establish conditions under which justice and respect for the obligations arising from treatiesand other sources of international law can be maintained".It appears that by our days the international community have come to regard international law, too, as beingsufficiently "ripe" for calling it to account the application of the principles of the Rule of Law. At the World Summitof 2005, held with this in mind, the heads of state and government expressed their commitment to the purposes andprinciples enshrined in the UN Charter and to a universal world order wherein the Rule of Law will be reached bothat the national and in international level. I.In the pertinent literature of our days all authors are agreed that the Rule of Law operates in international lawin a way necessarily different from that in municipal legal systems, for certain elements that are decisive to the Ruleof Law in municipal laws are doubtless absent from international law.Thus one cannot speak of division of powers in international law, chiefly because there exists no independentlegislative power therein, the norms of international law being enacted by the subjects of international law them-selves, and it is the very States that adopt the rules restrictive of their own freedom of action.At the same time, however, there is also in international law a special system of hierarchy of norms which inmunicipal laws is usually referred to as the hierarchy of sources of law.That hierarchy in national legal systems is founded upon the place and role as defined by the Constitution andassigned to the legislators within the system of state organs9, that is to say that the hierarchy of the sources in munic-ipal laws corresponds to the place which the legislators occupy in the structure of state organs. In international law
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there is no ground to speak of a hierarchy of sources of law adjusted to the standing of law-makers in a system ofsome sort, because all norms of international law, whether treaty law or customary law, derive from the legislativeactivities of States as subjects of international law on an equal footing.Yet all of that is not to imply the absence of some hierarchical order in respect to the sources of internationallaw. It should be said at the outset that on this point that we are not referring to the so-called Grundnorm and thatthe order of hierarchy describe bellow is not identical with the Kelsen-Merkl theory of degrees. The hierarchy of norms in international law rests on the kind of binding force which the States making the rulesof international law attribute to the different norms.It is indisputable that the so-called ius cogens norms stand at the top of the hierarchy of norms in internation-al law. In the science of international law much attention has been given to defining the concept of ius cogens andlisting the norms thereof10. It can be considered as generally accepted that a norm is classified as ius cogens if Statesmay not depart from it, not even by common accord in their inter se relations. For a definition of ius cogens norms,reference is most often made to Art. 53 of the 1969 Vienna Convention on the Law of Treaties, which runs as fol-lows: " a peremptory norm of general international law is a norm accepted and recognized by the internationalcommunity of States as a whole as a norm from which no derogation is permitted and which can be modified onlyby a subsequent norm of general international law having the same character.At the next level of the hierarchy one can found the United Nations Charter, under Art. 103 thereof, whichreads that: "In the event of a conflict between the obligations of the Members of the United Nations under the pres-ent Charter and their obligations under any other international agreement, their obligations under the present Chartershall prevail". There is a compelling need to give some explanation of this provision. On the one hand, Art. 103obviously applies to agreements between United Nations Member States only, and the obligations under the Chartertake precedence over those under any other international agreement as between Member States. On the other hand,this provision refers merely to treaty norms, without bearing on customary law11.As concerns the relationship between ius cogens and the Charter, the latter contains some provisions  such aspara. 4 of Art. 2 prohibiting the threat or use of force  which clearly qualify as ius cogens, meaning that States mustrefrain from the use of force or acts of aggression. However, there are also provisions in the Charter that are not con-sidered as norms of ius cogens, and States may by common accord depart from them.If, at the time of its conclusion, a treaty is in conflict with a ius cogens provision of the UN Charter, that treatyis null and void under the terms of Art. 53 of the 1969 Vienna Convention on the Law of Treaties. If, however, suchconflict exists with a Charter provision other than one of ius cogens, the treaty will not be null and void, but will beinapplicable as against the Charter. More accurately, in case of a conflict between the two, the obligations under theCharter will prevail over those arising from a treaty12.For quite some time, international law or international jurists have been grappling with the problem of deter-mining the criteria by which a norm of general international law can be declared to be one of ius cogens. To tell thetruth, Art. 53 quoted earlier of the 1969 Vienna Convention is, to some extent, misleading in this case, for, under thesaid provision, regarded as ius cogens is a norm which the international community of States have declared to beperemptory, prohibiting any departure from it. This provision gives rise to the problem that States may, in a treaty,actually deem any international norm to be one admitting of no departure from it. This is clearly evidenced by theexistence of numerous treaties in which the signatories expressly prohibit themselves from departing from certainprovisions of the given treaty. Nevertheless, one would be mistaken in thinking that such a stipulation would oper-ate to turn a treaty provision into ius cogens. This was precisely the point highlighted by the International LawCommission in emphasizing that it is the particular nature of the subject-matter of a norm of general internationallaw (e.g. the importance of an object protected by law) rather than the form of that rule which imparts a ius cogenscharacter to a particular norm13.Regarding the essence of ius cogens Jiménez de Aréchaga, former President of the International Court ofJustice points out that The international community recognizes certain principles which safeguard values of vitalimportance for humanity and correspond to fundamental moral principles: these principles are of concern to allStates and protect interests which are not limited to a particular State or group of States, but belong to the commu-nity as a whole14. The author was referring, inter alia, to the prohibition of the use or threat of force and of aggres-sion, the prevention and repression of genocide, piracy, slave-trade, racial discrimination, terrorism, and the takingof hostages15. So, while in municipal laws the legislators will may, in principle, put any norm at the highest level of thesources of law, and this is indeed done in practice, as a long list of instances could be cited in evidence that whenthe Constitution of a State contains provisions which it certainly was needless raising to the rank of constitutionalrule, such norms were nonetheless accorded, by the legislators act of will, the status of source of law of the high-est level. By contrast, in international law, it is only norms relating to certain special objects that may become normsof the highest level.Returning now to the hierarchy of the norms of international law, one should say that the other norms of treatylaw that cannot run counter to ius cogens norms or the UN Charter are to be found on the third level of the system.These rules of treaty law, irrespective of how the relationship between international and internal law is conceivedof, override in any case the internal law of States, since according to a well-established rule of customary interna-tional law codified by the 1969 Vienna Convention, internal law may not be invoked as justification for failure toperform a treaty obligation16.298
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II.Owing to the Rule of Law, in modern times States are characterized not only by the separation of powers, but,by a system of checks and balances which prevents that one branch becoming supreme and allows one branch tolimit another.In international law the separation of powers by no means exists or functions the way it does in municipal laws,not only with legislative power lacking, but even checks and balances showing no trace. In the system of the UnitedNations, often apostrophized as a world government, in the ambit of international law and in the organizationalstructure of the United Nations there is no forum which, like the supreme courts or the constitutional courts of States,would be empowered to review the legality of acts by different principal organs.Under the terms of the UN Charter the International Court of Justice is undoubtedly the highest judicial forumof the United Nations, but the Charter did not confer on it the right to exercise any control of legality over the activ-ities of other principal organs. This is borne out by the documents of the San Francisco Conference, according towhich all organs of the United Nations have power to interpret the Charter in their daily work without any judicialreview17. This notwithstanding, the International Court of Justice has been confronted, in several cases, with the respon-sibility of deciding upon the legality of certain actions by the United Nations or its organs. Mention may be madeof advisory opinions, in which the Court had to pronounce on the validity or legality of a previous action taken byan international organization18, that is to say that the Court was requested post factum to state its views on the mat-ter. The best known among those cases are doubtless the advisory opinions given on Certain Expenses of the UnitedNations (Article 17, paragraph 2, of the Charter) and on the Legal Consequences of the Construction of a Wall inthe Occupied Palestinian Territory.One must not overlook the fact, that advisory opinions have no binding force under the terms of the Charterand the Statute, so in the said cases the Court did not practically hand down any judgements, but gave advisory opin-ions, which, in a considerable number of instances, entailed rather far-reaching consequences. Yet, at the same time,there were concluded, under the auspices of the United Nations, a range of treaties (e.g. headquarters agreements),which refer to the Courts advisory opinion regarding certain disputes connected with the given treaty as "decision",thereby inevitably "smuggling" into international law the concept of "binding" advisory opinion in respect of theparties concerned19.In fact, the matter of judicial control over the legality of actions of certain United Nations organs emerged inthe 1990s, in the so-called Lockerbie Cases between Libya and the United States and Libya and the United Kingdom(relating to the explosion by Libyan terrorists over Lockerbie of Scotland of PanAm 103 Flight on 21 December1988). The key question of the legal cases concerned the jurisdiction of the highest judicial forum of the UnitedNations to consider the legality of the action taken by the Security Council20.Lying behind the question raised by Libya in the Lockerbie Cases was actually that of whether there is a lim-itation of some sort on the powers of the Security Council in its appraisal of a situation, and if there is any, what itis, and which organ other than the Security Council is also authorized to establish the existence of such limitations21.As can be seen, what the Court was requested to do was to judge the legality of an action by one of the most impor-tant political organs of the United Nations.Precisely for this reason, many authors in the pertinent literature liken the Lockerbie Cases to the Marbury v.Medison Case22, which was decided by the Supreme Court of the United States in 1803 and in which that Courtwhile upholding the legality of a disputed act of a political branch of government, gave itself the ultimate power todetermine whether the political branch has acted constitutionally23. The similarity of the Lockerbie Cases and theMarbury v. Medison is self-evident for the added reason that the issue of judicial review of decisions of politicalorgans is unclarified24 both in the United Nations Charter and in the Constitution of the United States.In the Lockerbie Cases the International Court of Justice although did not, in point of fact, rule out the possi-bility of judicial review of the legality of a UN principal political organs decision, the Security Councils action inimposing sanctions it adjudged intra vires25. In connection with the International Courts review of the legality of Security Councils actions one cannot butagree with the authors claiming that the Security Council may not act without any control, but that the Courts powerof judicial review of legality is concurrently limited. The Court does have some power of judicial review, but thatpower does not imply a right to replace, by its own discretionary decision, statements made by the Security Councilconcerning the existence of threats to international peace, a breach of peace or acts of aggression, or political stepsto be taken in pursuance of such statements. At the same time, however, as it was held by the Court itself  theCourt, as the principal judicial organ of the United Nations, is entitled indeed, to ensure the rule of law within theUnited Nations system and, in cases properly brought before it, to insist on adherence by all United Nations organsto the rules governing their operations26. In the advisory opinion on the Legal Consequences of the Constructionof a Wall in the Occupied Palestinian Territory some States wanted to have the opinion of the Court regarding thelegality of the General Assemblys action requesting for an advisory opinion27.Considering that the principal organs of the United Nations are in a coordinate, not subordinate, relationshipwith one another and that they are under obligation to cooperate, may be it would be desirable that these organsshould, from the legality viewpoint of their acts, request the Courts advisory opinion ante factum28.Of course, as against a request for ante factum advisory opinion, one may rightly argue that in many cases thereis no time to wait until the Court delivers its decision, yet this is but part of the truth as the length of decision-mak-
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ing in advisory opinions can be shortened, simply by reason of the fact that the Court is in a better position to keepof such proceedings under control, since e.g. preliminary objections may not be filed, and requests for ante factumadvisory opinions might even be accorded priority. For that matter, the length of advisory proceedings could also beshortened by the Court deciding these cases in a chamber.Rule of Law in international relations could be strengthened, on the one hand, by international organizationsmaking more frequent use of the possibility offered by ante factum advisory opinions and, on the other hand byextending the list of those authorized to request for such advisory opinion. (For the matter of that, here one can havein mind the UN Secretary-General in the first place.) It is difficult to accept that the Secretary-General, who indis-putably is not only the first official of the World. Organization, but is one of the most important actors of interna-tional political life, has no right of his own to resort to the assistance of the International Court of Justice in the solu-tion of legal matters arising within his activity. Incidentally, Courts decisions in advisory opinions would clearlyhave a beneficial effect on the work of all United Nations organs, and decisions supported by the Courts prestigewould by all means influence the will of States underlying the decisions made in such organizations, insofar as theyhave to do with the requirement of the fullest possible adherence to the Rule of Law.III.In the last decade of the 20th century international law arrived at an important landmark of its developmentwhen the international criminal tribunals were set up to prosecute individuals responsible for acts of serious viola-tions of international humanitarian law, namely the three ad hoc criminal tribunals established by the SecurityCopuncil, to prosecute perpetrators of war crimes committed on the territories of the former Yugoslavia, Rwandaand Sierra Leone; and the first permanent International Criminal Court, whose Statute was adopted at theInternational Conference of Plenipotentiaries, held in Rome in June and July 199829. The proposal for the creationan international court for the prosecution of persons violating international humanitarian law appeared more than100 years ago30, but it had cost two world wars, hundreds of armed conflicts taking a toll of many millions of humanlives, a sea of horrors and cruelties before a permanent international criminal court was established. The most impor-tant message of the setting up of international criminal tribunals is that persons, be they even the highest-rankingpolitical leaders of a State who have committed war crimes, acts of genocide, or crimes against humanity, must notgo unpunished. The international criminal tribunals seek to punish perpetrators of grave offences, and they are far-thest from any concept of collective guilt, which overshadowed as it did the activity of the Nuremberg InternationalMilitary Tribunal, the predecessor of all the international criminal tribunals functioning at present. Of the three ad hoc tribunals, it is especially the International Criminal Tribunal for the Former Yugoslavia31(hereinafter: the Yugoslav Tribunal)  which was set up to the prosecution of individuals responsible for seriousviolations of international humanitarian law committed on the territory of former Yugoslavia during the Balkan war whose activity has received great attention. The beginning of the trial of Slobodan Milosevic on 12 February 2002was seen as the triumph of international law and of justice, since the Serb leader was the first head of state inmankinds history to answer for his deeds before an international criminal court. As is known, Milosevic died in hisprison and therefore no sentence was passed upon him, but that trial and the other cases decided or still pendingbefore the international criminal tribunals are all indications that no one, whatever high post he or she holds, canescape being held responsible.The Yugoslav Tribunal was established by Security Council decision 827 in May 1993. to prosecute perpetra-tors of serios crimes such as murder, torture, rape, enslavement, destruction of property and other crimes listed inthe Tribunals Statute, committed from 1991 to 2001 against members of various ethnic groups in Croatia, Bosniaand Herzegovina, Serbia, Kosovo and the Former Yugoslav Republic of Macedonia. With the setting up of the Yugoslav Tribunal the Security Council made an unexampled decision, taking a stepthat gave rise, both in the pertinent literature and at numerous fora, to the question whether the Security Council isfree, in performing its duties relating to the maintenance of international peace and security, to go the length of estab-lishing a criminal tribunal. It has been widely argued that no single word on this point is contained either in theUnited Nations Charter or in the documents of the San Francisco Conference, which elaborated the constituentinstrument of the World Organization. Thus, to put it differently, the issue concerns the legality of the establishmentof the ad hoc criminal tribunal.As can be seen, the issue concerning the legality or the review of actions of certain principal organs of theUnited Nations was brought up again in connection with the Yugoslav Tribunal, as it had been in the LockerbieCases. With regard to the Yugoslav Tribunal, this problem was dealt with by that Tribunal itself in the Tadic Case.Incidentally, that situation resulted from the fact that whereas the Charter of the Nuremberg International MilitaryTribunal had ruled out any query the Tribunals legitimacy, the documents relative to the establishment of theYugoslav Tribunal did not touch upon this point.In the Tadic Case the Trial Chamber as well as the Appeals Chamber of the Yugoslav Trabunal held that theSecurity Council had jurisdiction to set up the Yugoslav Tribunal, since under the Charter the Security Council haspower to decide acts qualifying as "threats to the peace", and that it was solely for the Security Council to decide onmeasures necessary in such cases. According to the Trial Chamber, the Security Council, in adopting its decision827 on the establishment of the Yugoslav Tribunal, was convinced that, in the particular circumstances of for-mer Yugoslavia, the establishment of the International Tribunal would contribute to the restoration and maintenance300
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of the peace, the course it took was novel only in the means adopted but not in the object sought to be attained.32There is no doubt that the Charter contains nothing to suggest that Chapter VII left room for instituting an ad hoccriminal tribunal, but, on the one hand, the Charter confers very wide power upon the Security Council, and, on theother, the list of measures that the Security Council may decide upon under Art. 41 can in no way be regarded asexhaustive and no interpretation of Art. 41 justifies excluding the establishment of an ad hoc criminal tribunal,which, in the particular circumstances then prevailing, appeared to be very appropriate.33Nevertheless, the Trial and the Appeals Chambers had different views in respect to an eventual review ofSecurity Council decisions. According to the Trial Chamber, the broad discretion given to the Security Councilunder Chapter VII, suggests that decisions taken under this head are not subject of review34, which is not amenableto the power either of the International Court of Justice or of the ad hoc criminal tribunal35. On the other hand, theAppeals Chamber did examine in detail not only its own jurisdiction, but, in addition to the matters of jurisdictionin a narrow sense, also the question of whether the tribunal had been duly established by law36. The AppealsChamber stressed that There is no question, of course, of the International Tribunal acting as a constitutional tri-bunal, reviewing the acts of the other organs of the United Nations, particularly those of the Security Council, itsown creator37. In order, however, to be enabled to deal with the Tadic Case, the Tribunal considered the questionwhether it can examine the legality of its establishment by the Security Council, solely for the purpose of ascer-taining its own primary jurisdiction over the case before it38.In evidence of the fact that the Appeals Chamber recognized that it had jurisdiction to examine the objectionagainst its jurisdiction based on the invalidity of its establishment by the Security Council and thus the permissibil-ity of judicial review of the Security Councils decisions, one can quote the finding of the Appeals Chamber, whichreads as follows: Obviously, the wider the discretion of the Security Council under the Charter of the UnitedNations, the narrower the scope for the International Tribunal to review its actions, even as a matter of incidentaljurisdiction. Nevertheless, this does not mean that the power disappears altogether, particularly in cases where theremight be a manifest contradiction with the Principles and Purposes of the Charter"39. In any case, the Appeals Chamber should be credited with having had the courage to spell out that SecurityCouncil decisions may indeed be subject to judicial review. At the same time, however, it was not the most appro-priate course to follow that an ad hoc criminal tribunal, which was set up by the Security Council, should have beenthe first international judicial forum to enunciate, in its decision of a binding nature, the permissibility of judicialreview of certain Security Council decisions. Such is the case all the more so since what the Yugoslav Tribunal didin the Tadic Case was, in effect, to justify the legality of its own existence or, if you like, of its birth.There is no question, as it was mentioned earlier, that the International Court of Justice has similarly consid-ered the legality of actions by certain principal organs of the United Nations in several cases, but, on the one hand,these were advisory opinions, which do not have binding force, and, on the other, the International Court of Justiceexercised a large measure of caution while touching upon these questions in contentious cases. For that matter, theAppeals Chamber of the Yugoslavia Trubunal subjected the Security Councils powers to a much closer scrutinythan the International Court of Justice had done in the Lockerbie Cases in the context of relationships between theSecurity Council and the Court. The Appeals Chamber underlined that on the basis of Chapter VII of the Charterthe Security Council certainly had authority to set up the ad hoc criminal tribunal as a measure taken in accordancewith Chapter VII of the Charter after it had established the existence of a threat to peace.For all this, the issue of judicial review of acts of the Security Council and the General Assembly is far fromconsidered as closed, and that for various reasons. First, the ad hoc criminal tribunal, the Yugoslav Tribunal is a judi-cial forum established in order to prosecute individuals, not to render final decisions on questions concerning rela-tionships between the principal organs of the United Nations. Second, and this is in fact the real problem which inthat article were not addressed, notably the degree to which judicial review has a bearing on the efficiency of theinternational security system.If one takes a realistic view of international relations, one should recognize that the efficiency of the interna-tional security system would be jeopardized by leaving the decisions and resolutions of the Security Council and theGeneral Assembly open questioning their legality without any limitations40. On that matter one should agree withthe separate opinion of Judge ad hoc Elihu Lauterpacht submitted in the Case concerning Application of theConvention on the Prevention and Punishment of the Crime of Genocide stating That the Court has some power ofthis kind (power of judicial review  V.L.) can hardly be doubted, though there can be no less doubt that it does notembrace any right of the Court to substitute its discretion for that of the Security Council in determining the exis-tence of a threat to the peace, a breach of the peace or an act of aggression, or the political steps to be taken fol-lowing such a determination. But the Court, as the principal judicial organ of the United Nations, is entitled, indeedbound, to ensure the rule of law within the United Nations system and, in cases properly brought before it, to insiston adherence by all United Nations organs to the rules governing their operation41.
1 Samuel Ratherfords work of 1644, entitled Lex, Rex, was the first to lay the theoretical foundations of this concept.2 Cf. R. C. van Caenegem: An Historical Introduction to Western Constitutional Law. Cambridge University Press, 1995. 16.3 See Albert V. Decey: An Introduction to the Study of the Law of the Constitution, 1885.4 H. Lauterpacht: The Function of Law in the International Community. Clarendon Press, Oxford ,1933. 399-400. One can finda similar idea in Lauterpachts book published 25 year later, see The Development of International Law by the International Court.
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5 Ian Brownlie: International Law at the Fiftieth Anniversary of the United Nations. Recueil des Cours, 1966. 212-213.6 Thomas M. Franck: Fairness in International Law and Institutions. Clarendon Press, Oxford. 1995. 6.7 Cf. David Dyzenhaus: The Rule of (Administrativ) Law in International Law. Law and Contemporary Problems, 2005. 153.8 Cf.Vö. Andrea Bianchi: Ad-hocism and the Rule of Law. European Journal of International Law, 2002. 263-272.9 Vilmos Peschka: Jogforrási rendszer. (the sytem of the sources of law) In: Állam- és Jogtudományi enciklopédia (Encyclopediaof State and Law) Ed. Imre Szabó, Akadémiai Kiadó, Budapest, 1980. 869. .10 See. Sir Ian Sinclair: The Vienna Convention on the Law of Treaties. Manchester University Press, Manchester.Second ed.1984. 203-226.. Michel Virally: Réflexions sur le jus cogens. Annuaire Français de Droit International, 1966. 23-29. AlexanderOrakhelashvili: Peremptory Norms of International Law. Oxford University Press, Oxford, 2006. 11 On Art. 103. see. The Charter of the United Nations. A Commentary. Second Edition. vol. I-II. Ed. Bruno Simma, HermanMosler, Albrecht Randelzhofer, Christian Tomuschat, Rüdiger Wolfrum. Oxford University Press, 2002. 1294-1302. 12 In the Nicaragua Case (1984) the International Court of Justice referred to the precedence of obligations under the Charter. Cf.Case concerning Military and Paramilitary Activities in and against Nicaragua. Jurisdiction of the Court and Admissibility of theApplication. Judgement 26 November 1984. ICJ Reports, 1984, 440.13 Cf. The Vienna Convention on the Law of Treaties (Travaux Préparatoires) Ed. and pref. Dietrich Rauschning. Alfred MetznerVerlag GmbH, Frankfurt am Main, 1978. 377. 14 Eduardo Jimenez de Aréchaga: International Law in the Past Third of the Century. Recueil des Cours, 1978. vol. I. 15 Jimenez de Aréchaga holds that observance of these principles is rooted in the conviction of the international community ofStates, and is required of all members of the community, and that violation thereof meets with disapproval from all members of thecommunity Ibid. 64-67.16 Ibid. 17 Cf. Art. 27 of the 1969 Vienna Convention on the Law of Treaties.18Cf. Documents de la Conférence des Nations Unies sur lOrganisation internationale, San Francisco, 1945. Tome XIII. 719-720. 19 See e.g. the following advisory opinions delivered by the Court: Effects of Awards of Compensation Made by the UnitedNations Administrative Tribunal (1954), Judgements of the Administrative Tribunal of the ILO upon Complains Made againstUNESCO (1956); Constitution of the Maritime Safety Committee of IMCO (1960); South West Africa case (1971).20 For advisory opinions with "binding" force, see Roberto Ago: "Binding" Advisory Opinions of the International Court ofJustice. American Journal of International Law, 1991, 439-451. 21 In the Lockerbie Cases, under the pretext of a request to order provisional measures, the International Court of Justice had todecide whether one of the principal organs of the United Nations had acted ultra vires, exceeding its competence as defined by theCharter, in deciding such sanctions against Libya as were to cause irreparable damage to that country.On the Lockerbie Cases see Michael W. Reisman: The Constitutional Crisis in the United Nations. American Journal ofInternational Law, 1993. 83-100.; T. Stein: Das Attentat von Lockerbie vor dem Sicherheitsrat der Vereinten Nationen und demInternationalen Gerichtshof. Archiv des Völkerrechts, 1993. 206-229. Vera Gowlland-Debbas: The Relationship between theInternational Court of Justice and the Security Council in the Light of the Lockerbie case. American Journal of International Law, 1994.643-677. Peter Malanczuk: Reconsidering the Relationship between the ICJ and the Security Council. In: International Law and TheHagues 750th Anniversary. (Ed. Wybo P. Heere) T.M.C. Asser Press, 1999. 87-99. 22 Cf Individual, opinion of Judge Shahabudden. Case concerning Questions of Interpretation and Application of the 1971Montreal Convention arising from the Aerial Incident at Lockerbie. Order of 14 April 1992. ICJ Reports, 1992, 142.23On the Marbury v. Medison Case, see Erwin Chemerinsky: Constitutional Law Principles and Policies. Aspen Law Business,New York, 1997, 36-44.24 Cf. Thomas Franck: Editorial Comment. The "Powers of Appreciation": Who Is the Ultimate Guardian of UN Legality?American Journal of International Law, 1992, 519.25 Cf. Ibid. 520.26 Cf. Ibid. 521. 27 Case concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide. Bosnia andHerzegovina v. Yugoslavia (Serbia and Montenegro), Order of 13 September 1993. ICJ Reports, 1993, 439.28 In its advisory opinion the Court held that the General Assembly did not exceed its competence requesting for the advisoryopinion. See Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory. Advisory Opinion of 9 July 2004.I.C.J Reports, 2004. 29 Kenneth Keith refers to the argument of the Israel delegate in connection with the South-West Africa (Voting) Case, sayingthat a post factum request would elevate the International Court of Justice to the rank of international constitutional court, which thefounders had no intention of doing.Kenneth James Keith: The Extent of the Advisory Jurisdiction of the International Court of Justice. A. W. Sijthoff/Leyden. 1971.228. 30 The Statute entered into force upon the deposit of the 60th instrument of ratification as provided for in Art. 126 thereof, thatis on 1 July 2002. Thomas Lubanga Dyilo of the Congo, who was transfered by the Congolese authorities to the International CriminalTribunal in March 2006, is the first person to be tried by the International Criminal Court. Lubanga was a rebel leader and accused ofaccused of conscripting, enlisting, and using child soldiers.31 That was proposed by a Swiss jurist, Gustav Moynier, who was the co-founder of the predecessor of the InternationalCommittee of the Red Cross.32 International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian LawCommitted in the Territory of the Former Yugoslavia since 1991.33 Prosecutor v. Dusko Tadic. ICTY . Trial Chamber, Decision on the Defence Motion on Jurisdiction. 10 August 1995. para. 22. 302
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Â. Ì. ËÈÑÈÊÂîëîäèìèð Ìèõàéëîâè÷ Ëèñèê, êàíäèäàò þðè-äè÷íèõ íàóê, àñèñòåíò êàôåäðè Ëüâ³âñüêîãîíàö³îíàëüíîãî óí³âåðñèòåòó ³ì. ². ÔðàíêàÄÅÐÆÀÂÈ-ÏÎÊÐÎÂÈÒÅËÜÊÈ ÒÀ ¯Õ ÐÎËÜ Â ²ÌÏËÅÌÅÍÒÀÖ²¯ Ì²ÆÍÀÐÎÄÍÎÃÎ ÃÓÌÀÍ²ÒÀÐÍÎÃÎ ÏÐÀÂÀÊð³ì îçíàê, ïðèòàìàííèõ ìåõàí³çìó ³ìïëåìåíòàö³¿ ì³æíàðîäíîãî ïðàâà çàãàëîì ÷è õàðàêòåðíèõ äëÿáóäü-ÿêî¿ ç éîãî ãàëóçåé, ìåõàí³çì ³ìïëåìåíòàö³¿ ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðàâà íàä³ëåíèé íèçêîþ îñîá-ëèâîñòåé, çì³ñò ÿêèõ âèçíà÷àºòüñÿ ñïåöèô³êîþ ñóñï³ëüíèõ â³äíîñèí, ùî ðåãóëþþòüñÿ ì³æíàðîäíèì ãó-ìàí³òàðíèì ïðàâîì. Îäí³ºþ ç òàêèõ îñîáëèâîñòåé º âàæëèâà ðîëü äåðæàâ-ïîêðîâèòåëüîê ó öüîìó ïðîöåñ³.Òàê, ñò. 8 çàãàëüíà äëÿ ÷îòèðüîõ Æåíåâñüêèõ êîíâåíö³é 1949 ð. ãîâîðèòü, ùî ö³ Êîíâåíö³¿ áóäóòü çàñòî-ñîâóâàòèñÿ çà ñïðèÿííÿ òà ï³ä êîíòðîëåì äåðæàâ-ïîêðîâèòåëüîê, íà ÿê³ ïîêëàäåíà îõîðîíà ³íòåðåñ³â ñòîð³í,ùî ïåðåáóâàþòü ó êîíôë³êò³.Ó æîäíîìó ç ³ñíóþ÷èõ ì³æíàðîäíèõ äîãîâîð³â íåìàº âèçíà÷åííÿ äåðæàâè-ïîêðîâèòåëüêè. Îäíàêá³ëüø³ñòü â÷åíèõ ³ ïðàêòèê³â ñõîäÿòüñÿ íà òîìó, ùî Äåðæàâîþ-Ïîêðîâèòåëüêîþ º íåéòðàëüíà äåðæàâà, ÿêàîòðèìóº â³ä âîþþ÷î¿ äåðæàâè ïîâíîâàæåííÿ ïðåäñòàâëÿòè ¿¿ ³íòåðåñè òà ³íòåðåñè ¿¿ ãðîìàäÿí1. Ïðàêòèêà ïðèçíà÷àòè äåðæàâó-ïîêðîâèòåëüêó áåðå ñâ³é ïî÷àòîê ó XVI ñò. ³ çàðîäæóºòüñÿ ïàðàëåëüíî ³çðîçïîâñþäæåííÿì ïîñò³éíèõ äèïëîìàòè÷íèõ ïðåäñòàâíèöòâ. Îäíàê óòðèìóâàòè âëàñí³ çàêîðäîíí³ ïðåäñòàâ-íèöòâà ìîãëè ñîá³ äîçâîëèòè ëèøå áàãàò³ äåðæàâè. Òîìó äåðæàâà, ÿêà íå ìàëà ñâîãî ïîñîëüñòâà íà òåðèòîð³¿ïåâíî¿ äåðæàâè, äîñèòü ÷àñòî äîðó÷àëà ïðåäñòàâëÿòè ¿¿ ³íòåðåñè òà ³íòåðåñè ¿¿ ãðîìàäÿí òðåò³é äåðæàâ³. Ïðèöüîìó, äîâãèé ÷àñ òàêà ïðàêòèêà âèêîðèñòîâóâàëîñÿ ëèøå â ìèðíèé ÷àñ. Â óìîâàõ â³éíè ¿¿ âïåðøå áóëî âè-êîðèñòàíî ó 1870 ð. ï³ä ÷àñ ôðàíêî-ïðóññüêî¿ â³éíè2 ³ âæå ï³ä ÷àñ Ïåðøî¿ ñâ³òîâî¿ â³éíè òàêà ïðàêòèêà áóëà
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